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Toolbox Fire Recovery EIS-Fremont-Winema Decision Appeal Review

Regional Forester

On April 23, 2004, Forest Supervisor Karen Shimamoto signed a Record of Decision for actions on the Toolbox Fire Recovery Project Environmental Impact Statement (EIS).

A consortium of groups appealed the decision: Sierra Club National Forest Campaign; Rogue Group- Sierra Club; Northwest Environmental Defense Center; Oregon Natural Resources Council; Klamath Forest Alliance. I have enclosed a briefing on the appellants' concerns, along with a short description of my findings. Based on my review, I recommend you affum the Responsible Official's decision.

I conducted my review in accordance with 36 CFR Part 215. My review was to ensure that the analysis and decision are in compliance with applicable laws, regulations, policy, and orders. The appeal record, including the appellants' objections and requested relief, have been thoroughly reviewed.

I believe the Responsible Official made a reasoned and informed decision, and I agree with his decision as described by the Record of Decision. The decision documentation demonstrates and supports the purpose and need for, and the benefits and environmental consequences of the alternatives, including the selected alternative.

The decision documentation is consistent with the Fremont National Forest Land and Resource Management Plan, as amended. The project proposal is consistent with Agency policy and direction. The decision documentation indicates that the Responsible Official carried out a process for providing public participation opportunities and responding to comments.

Reguested Changes and Obiections of the Appellant

The appellants' requested relief is that the decision be withdrawn and that the project be modified to meet objections in their Statement of Reasons. After reviewing the appellants' assertions and supporting rationale, granting the requested relief is not warranted.
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My responses to the appeal issues raised by the appellants are attached.

Enclosure

Caring for the Land and Serving People

Printed on Recycled Paper 0

'A.CAPLAN

Appeal Reviewing Officer

Forest Supervisor, Umpqua National Forest

Deputy Regional Forester Issue Brief

APPEAL REVIEW

Toolbox Fire Recovery Project EIS

Fremont-Winema National Forest, Silver Lake Ranger District

July 23, 2004

Project Overview: The Toolbox Fire Recovery Project EIS proposes to assist in the recovery of areas burned in 2002 by the Toolbox Complex Fires (includes Toolbox Fire, Silver Fire and small portion of Winter Fire). This includes proposals to salvage burned timber, implement re- forestation and implement projects to alleviate the potential for future damage to riparian and aquatic resources as a result of the Toolbox Complex Fires. The project area is approximately 48,000 acres and is located on the Silver Lake Ranger District approximately 13 miles south of Silver Lake, Oregon within the Silver Creek, Silver Lake, and Summer Lake Watersheds.

The Forest Supervisor, Karen Shimamoto, decided to implement Alternative G, with modifications. Alternative G places an emphasis on using active management to achieve post- fire recovery, particularly in response to the purpose and need to develop forest stands with structural conditions closer to HRV, while providing some commercial timber production. It focuses on fuels reduction and long-term fire suppression effectiveness (a direct contributor to promoting forest stands with structural conditions closer to HRV).

After completion of the FEIS, the Forest Supervisor requested an emergency situation determination from the Regional Forester. That request was approved. In accordance with 36 CFR 215. 10, the project began immediately upon publication of the Record of Decision, after complying with the timeframes and publication requirements described in 40 CFR

1506. 1 O(b)(2).

ApPeRan : A consortium comprised of the Rogue Group of the Sierra Club, Oregon Natural Resources Council, Klamath Forest Alliance, and Northwest Environmental Defense Center.

Summary: The ART finds that the Toolbox FRP EIS is sufficient and abides by all pertinent law, regulation, and policy; it is recommended that the Decision be affirmed. The ART assessed the likelihood of litigation for the three appeal points deemed suitable for appeal review: (1) low risk for the snag retention standards, (2) moderate risk for MIS viability analysis, and (3) low risk for range of alternatives.

ART Identified Appeal Points and Responses:

Of nine identified appeal points, three were considered reviewable by the ART. The remaining six appeal points were dropped from further ART review because they were generalized, non- substantive comments lacking a specific allegation of the project's violation of law, regulation, or policy (36 CFR 215.14(9)).

I

I

~

~

Appeal Points Carried Forwardfor Review

Snag Retention Standards: "The Forest Service has violated NFNIA and the F)VNF LRMP by failing to comply with the LRMP's snag retention standards in wildfire areas. This is arbitrary and capricious" (Appeal Statement of Reasons I).                             -

RESPONSE: The LRMP standard in wildlife areas is 4 snags per acre (LRMP, p. 105). Snag levels across the landscape within the project area are above 8.2 snags per acre for the selected alternative (FEIS, p. 3-198). The selected alternative meets and exceeds the snag retention standard in the FVTNF LRMP and meets NFMA requirements (ROD, p. 40; FEIS Appendix G).
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MIS Viability Analysis: "The Forest Service has failed to comply with the requirements in NFMA that is ensure viable populations of MIS species ... This is arbitrary and capricious" (Appeal Statement of Reasons II).

RESPONSE: Species viability is maintained through land and resource management plans (36 CFR 219.19). Forest plan management allocations, standards and guidelines, and project mitigation and resource protection measures direct the agency to provide habitat in order to maintain self-sustaining populations of management indicator species (FEISCh.3,pp.136-138,140-144,145-146,147-148,150,192-198,204-206). The selected alternative is consistent with viable population requirements of 36 CFR 219.19 (ROD, p. 41-42; FEIS Appendix G, pp. 128-129).
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Range ofAlternatives: "The FEIS failed to develop and analyze an alternative that will adequately protect the Toolbox landscape and wildlife viability (Statement of Reasons para. 8) ... The Forest Service violated NEPA's requirements when it failed to fully develop, analyze, and disclose to the public a restoration-only alternative. This is arbitrary and capricious" (Appeal Statement of Reasons III).

RESPONSE: The Forest describes its identification and analysis of all alternatives including those that were not carried forward into detailed study. The Forest's process and rationale for not carrying forward a restoration-only alternative can be found in the project's NEPA documentation:

The range of alternatives considered in this analysis is based on key issues and is influenced by public and other agency comments. Given the issues raised in comments, the number of potential combinations and permutations of alternative strategies, activities, prescriptions, and locations of activities present a potential for several possible alternatives. The alternatives considered in this analysis

~

For those appeal points carried forward for ART review, an EIS Sufficiency Rating is provided along with a Litigation Risk Factor. Respectively, these are the ART's assessment of the EIS's fulfillment of law, regulation, and policy and the likelihood of the issue being litigated.

represent a reasonable range of approaches to burned area recovery that are responsive to the stated purpose and need. (DEIS, p. 1- 19)

The purpose and need statement of the Toolbox FRP was identified through a process of internal and public scoping. This purpose and need statement, consistent with the LRMP's direction, helps drive alternatives that will fulfill such direction. The restoration-only alternative (Alternative F) was dropped from detailed analysis because it does not fulfill three of the six underlying needs (FEIS pp I -10, 11), which would move the project area's existing conditions towards desired conditions. With regard to providing a reasonable range of alternatives, I find that the Forest neither violated law, regulation, or policy nor acted arbitrarily and capriciously.

~

~
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Appeal Points Droppedfrom Further Review

"The massive logging and associated activities authorized under Alternative G Modified would severely degrade RCHAs, Late and Old Structure (LOS) forests, mature forests ... (Appeal Statement of Reasons para. 1).

55

"The appellants are especially concerned about the utter disconnect between the stated purpose and need for the project, as described in the Toolbox FEIS, and the actions authorized under the Alternative G Modified" (Appeal Statement of Reasons, para. 2).

RESPONSE: No specific citation linking Alternative G Modified shortfalls and the Purpose and Need.

6. "Unfortunately, the FEIS largely ignores that evidence and, instead, relies heavily on the Forest Service's opinion ... And the FEIS largely ignores the extensive scientific evidence regarding the significant environmental damage that the types of actions authorized in the

Toolbox ROD would cause" (Appeal Statement of Reasons, para. 3).

~

"Critical analysis, necessary to ensure that these Congressional policies are met, is lacking in the Toolbox Post-fire Logging roject FEIS and ROD" (Appeal Statement of Reasons, para. 9).

RESPONSE: More specific allegations are made under Statements of Reason I-V.

The following appeal points were dropped from further ART review because they are not within the scope of an appeal review due to their national scope (#8) and non-appealable nature (#9).

8. "The Forest Service's Failure to Conduct the Appropriate Environmental Analysis on the National Forest Management Act 2003 Notice, Comment, and Appeal Procedures for National Forest System Projects and Activities Regulations Violates NEOA and is Arbitrary and Capricious" (Appeal Statement of Reasons IV).

~

"The Emergency Situation Determination is Unwarranted" (Appeal Statement of Reasons V).

~

