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U. S. Department of Agriculture 
Forest Service
and
Sacagawae Meadows Ranch, L.P., a Nevada Limited Partnership

AGREEMENT TO INITIATE 
BRACKETT CREEK LAND EXCHANGE

Gallatin National Forest
Bozeman Ranger District
Authorities:   The General Exchange Act (P.L. 67-173; 42 Stat. 465; March 20, 1922), as amended by the Federal land Policy and Management Act of 1976 (P.L. 94-579; 90 Stat. 2743; October 21, 1976).

Sacagawae Meadows Ranch, L.P., a Nevada Limited Partnership, hereinafter referred to as the "non-federal party" or "SMR", and the Forest Service, U.S. Department of Agriculture, hereinafter referred to as "Forest Service" or "United States", acting through their authorized representatives, intend to exchange real property of equal value described in attached EXHIBITS A and B, under the terms and conditions described in the attached EXHIBITS.  It is understood that the basis for value of the exchange properties shall be appraisals which have been approved by the Forest Service. This Agreement to Initiate authorizes each party to enter on lands of the other for such purposes as preparing land value appraisals, timber inventories, landline surveys, wildlife and wetland inventories and other evaluations deemed necessary by the United States to fully evaluate the effects and merits of the exchange proposal.

It is understood that upon approval of the exchange values, terms and conditions by both parties hereto, the parties may enter into an exchange agreement that shall be binding to both parties.  It is understood that prior to the exchange agreement, or issuance of a patent or deed by the United States if no exchange agreement is executed, no action taken shall create or establish any contractual or other obligations against the non-federal party or the United States.  Either the non-federal party or the United States may withdraw from the exchange at any time prior to the agreement or conveyance from the United States.

Pursuant to Section 206(b) of the Federal Land Policy and Management Act of 1976 (43 U.S.C. 1716), a payment may be required by either party to equalize exchange values; however, the parties will not be bound to proceed with the proposed exchange unless the party who would be responsible for such payment agrees to do so in a separate document, delivered to the party to receive such payment.

The non-federal party may reserve such rights as are acceptable to the Forest Service.  Any reservations shall be subject to the rules and regulations of the Secretary of Agriculture where applicable, and such other conditions as may be agreed upon.  The reservations and exceptions of the non-federal party are listed in EXHIBIT A.

If this offer is approved and title accepted by the United States, the non-federal party agrees to accept in exchange, that National Forest System (NFS) land described in EXHIBIT B, subject to those reservations and exceptions shown in EXHIBIT B.  Title will be conveyed by Patent  issued by the USDI-Bureau of Land Management. 

The parties agree that the "Other Conditions, Agreements and Understandings", attached as EXHIBIT C, are provisions of this exchange.

It will be the non-federal party's responsibility to furnish a good and sufficient title to the property free from objectionable encumbrances.  The non-federal party will convey title by warranty deed when notified to do so.  A policy of title insurance satisfactory to the Office of General Counsel of the Department of Agriculture will be prepared at the expense of the non-federal party.  The United States does not furnish title insurance for the property it conveys.

This proposal should be processed in accordance with the "Implementation Schedule" attached as EXHIBIT D.  Agreement on responsibility for performance of required functions and for costs associated with processing the exchange (36 CFR 254.4(c)(6)) is provided for in the "Collection Agreement", attached hereto as EXHIBIT E and made a part hereof.

Qualified tenants occupying the non-federal lands affected by this proposal may be entitled to relocation benefits under 49 CFR 24.2.  The non-federal party agrees to formally notify the Forest Service of any tenants occupying the non-federal land and provide the Forest Service documentation that the tenant has been notified of the proposed land exchange.

Unless otherwise provided by law or regulation (49 CFR 24.101(a)(1)), relocation benefits are not applicable to owner-occupants involved in exchanges with the United States provided the owner-occupants are notified in writing that the non-federal lands are being acquired by the United States on a voluntary basis.  This statement serves as that requisite notification.

Each party to this agreement is responsible to provide the other documentation of the existence or non-existence of storage of hazardous substances stored on their respective lands for one year or more or disposed of or released on said lands.  If evidence of hazardous substances are found, either party may refuse without liability, to complete the exchange.

No member of Congress, or Resident Commissioner, shall be admitted to any share or part of this proposal or to any benefit that may arise therefrom unless it is made with a corporation for its general benefit (18 U.S.C. 431, 433).

The undersigned is a citizen of the United States or a corporation or other legal entity subject to the laws of the United States or a State thereof.  The undersigned is also 21 years old or over and is the owner of the above described offered land or has a firm contract to acquire it.

SACAGAWAE MEADOWS RANCH, L.P.   

                           /s/                                                                             6/1/200

________________________________    


__________________ 

JOHN NEERHOUT, President of 



 Date

JoNee Corporation, General Partner

U.S. DEPARTMENT OF AGRICULTURE

Forest Service

                        /s/                                                                                   6/15/200

_______________________________ 



__________________

GARY A. MORRISON                                                                Date

Director,  Recreation, Minerals, Lands,

      Heritage and Wilderness

Northern Region

Public reporting burden for this collection of information is estimated to average 3 hours per response, including the time for reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.  Send comments regarding this burden estimate or any other aspect of this collection of information, including suggestions for reducing this burden, to Department of Agriculture, Clearance Officer, OIRM, Room 404-W, Washington, D.C. 20250; and to the Office of Management and Budget, Paperwork Reduction Project (OMB NO. 0596-0105), Washington, D.C. 20503.
EXHIBIT A
Non-federal Land

SACAGAWAE MEADOWS RANCH, L.P. (SMR) will consider exchanging fee title interest, including minerals, in the following described real property (See MAP A):

State:
MONTANA

County:
GALLATIN

Legal Description: 

PRINCIPAL MERIDIAN, MONTANA:

Township 2 North, Range 7 East

	Section 31
	Lots 1 & 2, E1/2NW1/4, NE1/4
	359.20 acres


Township 1 North, Range 7 East

	Section 7
	S1/2S1/2
	240.00 acres

	
	S1/2N1/2S1/2
	

	Section 5
	Lots 4, 6 & 7, SE1/4SW1/4, excluding the Highway 86 fee strip, containing approximately 21.5 acres as described in Bargain and Sale Deed, recorded December 9, 1982 in Film 73, page 1201, records of Gallatin County, Montana
	132 acres more or less

	TOTAL
	
	731.2 acres


RESERVATIONS, OUTSTANDING RIGHTS AND EXCEPTIONS TO TITLE:
RESERVATIONS: 


1.   Central Camp South Spur Road 6607A:  Reserving to SMR a 60 foot wide road right-of-way for private access and buried utilities on the existing Central Camp South Spur Road across Lot 7 of Section 5, T1N, R7E (Refer to MAP B). 


2.   Central Camp Road No. 6607:  Reserving to SMR a 60 foot wide road right-of-way for private access and buried utilities on the existing Central Camp Road across SE1/4SW1/4 and Lot 6 and 7 of Section 5, T1N, R7E (Refer to MAP B).

OUTSTANDING RIGHTS:


1.   Easement granted to the State of Montana for a structure, and for pipe maintenance, in the SE1/4SW1/4 of Section 5, T1N, R7E, P.M.M., Gallatin County, Montana, as granted in and more particularly shown and described on Bargain and Sale Deed, recorded December 9, 1982 in Film 73, Page 1201, records of Gallatin County, Montana.

EXHIBIT B

Federal Land

The UNITED STATES will consider exchanging fee title interest, including minerals, in the following described real property (See MAP A):

State:
MONTANA

County:
GALLATIN

Legal Description:

PRINCIPAL MERIDIAN, MONTANA:

Township 1 North, Range 7 East

	
	Section 6
	S1/2
	320.00 acres


Township 2 North, Range 7 East

	
	Section 20
	Lots 5, 6, 8, 9, 10,11,13 & S1/2NE1/4SW1/4


	282.92 acres

	TOTAL
	
	
	602.92 acres


RESERVATIONS, OUTSTANDING RIGHTS AND EXCEPTIONS TO TITLE:
RESERVATIONS:


1.
A right-of-way thereon for ditches or canals constructed by the authority of the United States pursuant to the Act of August 30, 1890 (43 U.S.C. 945).

 
2.
In the event the grazing leaseholder wishes to retain his grazing rights for two years following the date of notification, those rights will be reserved in the patent.


3.
Archeological Site within Section 6:  

The right to enter, survey, examine, excavate and enforce applicable archeological laws, remove artifacts and other cultural resource information or material from portions of the lands so granted, more particularly described as:  Cultural Resource Site No. 24GA119, located within the SE1/4 of Section 6, T. 1 N., R. 7 E., as shown on MAP C, attached hereto and made a part hereof.  The United States shall fully rehabilitate the extent of the archeological excavations undertaken. Archeological Site 24GA119 is within the 100 foot wetland/floodplain reservation described below in "RESTRICTIONS", Page 7 of EXHIBIT B.

SMR hereby covenants on behalf of itself,  its successors and assigns at all times to the Forest Service to maintain and preserve Cultural Resource Site No. 24GA119 as follows:

(a)  No construction, alteration or disturbance of the ground surface, other than grazing, where permitted, or any other thing shall be undertaken or permitted to be undertaken on Cultural Resource Site No.  24GA119 which would affect the integrity or the archeological value of the site, without the  express prior written permission of the Forest Service, signed by a fully authorized representative thereof; 

(b) The Forest Service shall be permitted at all reasonable times to inspect Cultural Resource Site No.  24GA119 in order to ascertain if the above conditions are being met.  The right of ingress and egress to allow for this inspection is reserved to the United States; 

(c) This covenant is binding upon SMR, its successors and assigns until the reservation and covenant are released by the Forest Service.  Restrictions, stipulations and  covenants contained herein shall be inserted verbatim or by express reference in any deed or other legal instrument by which SMR. divests itself of either the fee simple title or any other lesser estate, in Cultural Resource Site No. 24GA119 or any part thereof;

(d) The failure of the Forest Service to exercise any right or remedy granted under this instrument shall not have the effect of waiving or limiting the exercise of any other right or remedy or the use of such right or remedy at any other time.  

Execution of this covenant shall constitute conclusive evidence that SMR agrees to be bound by the foregoing conditions and restrictions and to perform obligations herein set forth. 

OUTSTANDING RIGHTS:


1.
Easement granted to the State of Montana, Department of Transportation, Federal Highway Adminstration, for right-of-way for the construction, operation, and maintenance of  a highway, over and across Lot 11 of Section 20, T2N, R7E, P.M.M., Gallatin County, Montana; more particularily shown in Highway Easement Deed recorded January 25, 1983 in Book 74 of Misc., Page 896, records of Gallatin County, Montana.

2.
Grazing Allotments:

a.
Brackett Creek Sheep and Goat Allotment No. 610 (affects Section 6):  Currently this allotment is vacant but not closed. Rights were most recently held by Hammersmark Ranch Company, Inc. (HRC), which has waived grazing rights on the allotment. 

b.
Battle Ridge Cattle & Horse Allotment No. 604 (affects NFS Section 20):  Permit for this allotment is held by H. Allen Woosley.  The permittee will be notified of the exchange and will be afforded the opportunity to either retain his grazing rights for two years from the date of notification, or waive his remaining grazing rights.  The permittee's address is:




H. Allen Woosley




Route 1




Wilsall, MT 59086

RESTRICTIONS:

 
1.
Wetland/Floodplain covenant in Section 6, for the protection of native Yellowstone cutthroat trout populations in Middle Fork Brackett Creek. The following language will be included in the patent from the United States:

"Pursuant to the authority contained in Executive Order 11990 of May 24, 1977, the patent will be issued subject to a restriction which constitutes a covenant running with the lands and binding upon SMR's heirs, successors and assigns, for the protection of 18.7 acres of wetlands, 200 feet in width, 100 feet on either side of Middle Fork Brackett Creek, extending for a length of approximately 4,075 feet through Section 6, more particularly identified on attached MAP C.  Any use of these wetlands must comply fully with applicable Federal, State and local regulations, as described in EXHIBITS F-1 and F-2.  The United States, by its authorized representatives and assigns, reserves the right to inspect for violations of this restriction."

----------------------------------------------------------------------------------------------------------

ATTACHMENTS
EXHIBIT A (Non-Federal Lands in Exchange Proposal)

EXHIBIT B (Federal Lands in Exchange Proposal)

EXHIBIT C 

(Other Conditions, Agreements and Understandings)

EXHIBIT D

Implementation Schedule 

EXHIBIT E

Collection Agreement 

EXHIBIT F

Floodplain/Wetland Covenant

EXHIBIT F-1 (E.O. 11990) 

EXHIBIT F-2 (Regulations)

MAP A - Exchange Proposal

MAP B - Access Routes

MAP C - Wetland/Floodplain Covenant and

Archeological Site Reservation 

EXHIBIT C

OTHER CONDITIONS, AGREEMENTS, AND UNDERSTANDINGS:

1.  Water Rights:  SMR will transfer to the United States any valid water right claims held by SMR on the involved non-federal lands, and the United States will transfer to SMR any valid water right claims held by the United States on the involved federal lands.

2. Minerals:  Except as provided under Outstanding Rights, SMR will convey to the United States all minerals held by SMR on the involved non-federal lands, and the United States will transfer to SMR all minerals on the involved federal lands.

3. Title Insurance:  SMR hereby agrees to pay the full cost of obtaining a policy of standard title insurance, satisfactory to the Office of General Counsel of the United States Department of Agriculture, for the non-federal lands to be exchanged to the United States.  The Forest Service will order standard title insurance in a format acceptable to the United States.  The title evidence will be delivered to the Forest Service, and the title company will bill SMR directly.  The estimated cost for title insurance is $2300.  In the event the land exchange is terminated by SMR prior to completion, SMR will pay for the cost of terminating the title evidence order for its lands.  

The government does not furnish title evidence for the lands it conveys.  In the event the land exchange is terminated by the United States prior to completion, the United States will pay for the cost of terminating the title evidence order for SMR lands.

4.  Legal Notice:  Forest Service is required by law to provide legal notice of the proposed exchange in local newspapers of general circulation.  SMR agrees to pay the full cost of placing notice in the Bozeman Daily Chronicle and Livingston Enterprise for four (4) consecutive weeks.  Forest Service will prepare and submit the legal notice to the newspapers for publication, and the newspapers will bill SMR directly.  The estimated total cost for publication is $160.

5.  Appraisals: The appraisals will be completed by a qualified State General Appraiser.  SMR and Forest Service mutually agree that the Forest Service will complete appraisals to federal standards for the federal and non-federal lands considered for exchange.  Forest Service agrees to bear the cost of these appraisals.  However, if SMR elects to hire a qualified State General Appraiser to complete the appraisals or to review the Forest Service appraisals, SMR will be responsible for the full cost of obtaining such independent services.

6.  Hazardous Materials (HAZMAT): The Forest Service will conduct, at its expense, a records search and field inspection to determine if there is any known evidence that hazardous or potentially hazardous substances have been used, stored, released or disposed of on the federal and non-federal lands considered for exchange.

SMR agrees to provide any and all information known concerning hazardous materials on the non-federal lands proposed for exchange, and will be required to pay its proportionate share of the cost of such inspection.

If any HAZMAT substances are discovered on the federal and non-federal lands considered for exchange, the respective landowner will be responsible for determining the extent of contamination, and for resolving the HAZMAT situation to applicable federal, state and local standards.

Either party may elect, prior to executing a binding exchange agreement, to discontinue the exchange process if HAZMAT substances are discovered on either ownership.

7. Environmental Documentation:  Forest Service agrees to complete, at its expense, necessary environmental analysis and documentation as required by the National Environmental Policy Act of 1969 (NEPA, P.L. 91-190, 1/1/70), the Endangered Species Act of 1973 (ESA, P.L. 93-205, 12/28/73), the National Forest Management Act of 1976 (NFMA, P.L. 94-588, 10/22/76), and/or any other applicable laws, rules, regulations or policies.  Forest Service may request that SMR assist in such analysis and documentation by providing available information, or by participating in the public involvement process.

8.  Property Boundary Posting:  SMR and Forest Service mutually agree that Forest Service will perform or arrange for property boundary surveys, posting and signing to accurately mark federal and non-federal ownership following the exchange.  SMR and Forest Service agree to share equally in the cost of such property boundary line surveys and posting, as specified in EXHIBIT E.    

9.  Public Use Restrictions in Portions of Section 5:  As a further understanding in the exchange, the Forest Service agrees, following the exchange, to adopt Travel Management restrictions for lands in Lots 6 and 7, and the SE1/4SW1/4 of Section 5, T1N, R7E.  These restrictions will preclude: (a) overnight camping, (b) motorized vehicle travel, except within the Highway 86 right-of-way, (c) discharging firearms and (d) campfires. 

10.  ACCESS PROVISIONS TO SMR LANDS: 

(a) Forest Service agrees to grant a road easement (“FLPMA Private”) from State Highway 86 to SMR lands, after the exchange is completed, on existing unnamed, unnumbered road within N1/2N1/2 Section 8, T1N, R7E and proceeds northeasterly eventually connecting to existing unnamed, unnumbered road on SMR lands within Section 5, T1N, R7E.  Please refer to MAP B.

(b)  Forest Service agrees to grant a road easement (“FLPMA Forest”) to SMR on the existing Central Camp Road #6607 within N1/2N1/2 Section 8, T1N, R7E.  Please refer to MAP B.  

(c)  In an Exchange Agreement dated January 29, 1999, Big Sky Lumber Co. (BSL), agreed to reach an understanding with SMR (John Neerhout), to exchange private road easements, which provide reciprocal access to SMR's land in Section 33 T2N, R7E. and to BSL land in Section 4, T1N, R7E.

11.  ACCESS PROVISIONS TO NFS LANDS:


(a) South Fork Brackett Road No. 631 and Battle Ridge Station Road No. 326:  Forest Service will retain all existing jurisdiction and public use rights on South Fork Brackett Road No. 631 and Battle Ridge Station Road No. 326. Both roads will be within NFS lands following the exchange.

(b) Middle Fork Road No. 6948 and Central Camp Road No. 6607:  Forest Service agrees to terminate the existing road easements across SMR lands for Middle Fork Road No. 6948 and Central Camp Road No. 6607; and SMR agrees to replace these two roads with in-kind road facilities as specified in (c) and (d) below.

(c) Proposed North Fork Brackett Creek Road and Trailhead:  SMR agrees to build a new NFS road and trailhead to Forest Service specifications for a native surface (non-gravel) road of comparable standard (geometry, terminology and surfacing) to Central Camp Road #6607 above the gated closure in Section 6. The new road would extend from the new trailhead in Section 32 westerly through Sections 31, 32, and 36, as displayed generally on MAP B.  The trailhead would consist of a gravel parking area only.  Any signs or other improvements would be installed by Forest Service at their discretion.  This road and trailhead will be constructed by SMR after the parties enter into a binding Exchange Agreement, and prior to closing (exchanging deeds), subject to (e) and (f) below.

(d) Proposed Improvement and Extension of South Fork Brackett Creek Road:  SMR agrees to replace the Middle Fork Brackett Road #6948 with an in-kind facility in South Fork Brackett Creek, as follows: (1) reconstruct and gravel the existing South Brackett Creek Road #631 for a distance of approximately 0.8 miles; (2) construct a new NFS road to Forest Service specifications for a native surface (non-gravel) road of comparable standard (geometry, terminology and surfacing) to Middle Fork Road #6948. The new road would extend from NFS Road #631 in the S1/2 of Section 7 westerly through Sections 7 and 12, as displayed generally on MAP B.  This road will be constructed by SMR after the parties enter into a binding Exchange Agreement, and prior to closing (exchanging deeds), subject to (f)(ii) below.

(e) Final Locations and Specifications:  Prior to executing a binding Exchange Agreement, Forest Service will provide SMR with locations and construction specifications for the NFS roads and trailhead to be built by SMR as provided in subparagraphs (c) and (d) above.  Should the cost of the roads and trailhead be unacceptable to SMR, SMR shall have the right to discontinue the exchange process.

(f) Future Public and Administrative Road Access:  As a further condition of the exchange, both parties agree that public and administrative road access to NFS lands will be by way of the two alternate roads to be constructed by SMR as described in (c) and (d) above.  In the event a change in Forest Service policy prevents construction of the roads described in (c) and (d) above, or the Forest Service determines it would be in the best interest of the public, as an alternative to building new roads, SMR would be required to build new trails in the same locations and to the specifications of the Forest Service, to serve the same purpose(s) of providing alternate access to Forest Service lands to the west.  In the event trails are constructed instead of roads on the locations described in (c) and (d) above, then SMR would grant the United States administrative road easements on the existing Middle Fork Road No. 6948, Central Camp Road No. 6607 and Central Camp South Spur Road No. 6607 A. 

If the Forest Service, acting under the alternate option described above, authorizes logging trucks to access NFS lands across SMR property (whether currently owned by SMR or acquired by SMR in the exchange), the Forest Service (including contractors) agrees as follows:

(i) To be responsible for the maintenance and repair of any used NFS road(s) commensurate with the amount of hauling and the impact of the same upon the road(s); and

(ii) To limit hauling operations on and across SMR property to weekdays only, and between the hours of 6:00 a.m. to 7:00 p.m., with no weekend operations authorized on SMR property. 

(g) The formal process and procedure required for all road abandonments (which term is intended to include any easement terminations) contemplated by the Forest Service in this proposed exchange to extinguish its interest in identified roads, will be concluded simultaneously with closing.  The Forest Service is committed to effecting road abandonments and will diligently pursue that course of action, once the process is begun.  The Forest Service is presently unaware of any legitimate basis upon which the contemplated abandonments can be successfully challenged.  The Forest Service agrees that subsequent to the exchange, if it is a party to any administrative appeal or legal action relating to any road abandonment, or should it be necessary for SMR to enforce the terms of the abandonment, the position of the Forest Service will continue to be cooperative with SMR in support of the road abandonment.

EXHIBIT D
BRACKETT CREEEK
LAND EXCHANGE
IMPLEMENTATION SCHEDULE
June, 2000

	         Action Item:

          FEASIBILITY ANALYSIS (Items 1-7)
	  Responsible for

Preparation
	 Responsible for

Costs
	Target

Date 

	1.      Exchange Proposal
	Non-Fed/FS
	Non-Fed/FS
	 3/00   (done)

	2.      Forest Plan Compliance Review/Public Benefits
	FS
	FS
	 3/00   (done)

	3.      Provide Title Insurance Commitment  
	Title Co./FS
	Non-Fed 
	 3/00   (done)

	4.      Certify Acreage & Legal Descriptions
	Forest Surveyor
	FS
	 4/00   (done)

	5.      Federal Land Status Report 
	FS
	FS
	 3/00   (done)

	6.*    Water Rights Analysis
	FS
	FS
	 (prelim done) 

 update  6/00

	7.      Preliminary Value Estimate (Consultation)
	FS
	FS
	 (prelim done) 

 update  7/00 

	8.      Identify party responsible for costs
	Non-Fed/FS
	Non-Fed/FS
	 5/00    (done)

	9.      Draft ATI & Exhibits
	FS
	FS
	 5/00    (done)

	10.**Team Review (Feasibility Analysis & Draft ATI)
	NLAT
	FS
	 3/99    (done)

	11.    Execute Agreement to Initiate (ATI)
	FS/Non-Fed
	FS
	 6/00

	12.    Prepare Notice of Publication/Posting
	FS
	FS
	 7/00

	13.    Notify County Commissioners, State Clearing-

          house, Congressional Delegations, Tribal

          Governments, and other Agencies
	FS
	FS
	 7/00

 

	14.*  Notify Permittees
	FS
	FS
	 7/00

	15.    4-Week Publication Period, including wetlands

          and floodplains information 
	FS
	FS
	 7/00

 

	16.    Initiate Public Scoping
	FS/Non-Fed
	FS/Non-Fed
	 8/00

	17.*  Request BLM Landline Survey   
	FS
	Non-Fed/FS
	12/05

	18.*  Request Withdrawal Revocation(s)
	N/A
	N/A
	N/A

	19.*  Request Minerals Report
	FS
	FS
	10/00

	20.    Request Appraisal  (narrative)
	FS
	FS
	10/00

	21.    Finalize Appraisals
	FS
	FS
	 1/01

	22.    Obtain SHPO Concurrence
	FS
	FS
	10/00

	23.    Prepare TES Report/Consultation
	FS
	FS
	10/00

	24.    Prepare Wetlands/Floodplains Report 
	FS
	FS
	10/00

	25.    Prepare Hazardous Substances Evaluation
	FS
	FS
	10/00

	26.    Analyze Effects on Cost Share Agreements
	N/A
	N/A
	N/A

	27.    Prepare appropriate NEPA documentation
	FS
	FS/Non-Fed
	 3/01

	28.*  Request BLM Concurrence on Minerals
	FS
	FS
	 1/01

	29.*  NEPA Comment Period
	FS
	FS
	 5/01

	30.    Appraisal Review
	Appraiser
	FS
	 2/01

	31.    Certificate of Possession
	FS
	FS
	 7/00

	32.    Certificate of Use and Consent
	FS
	FS
	 1/01

	33.*  Agreement on Values
	FS/Non-Fed
	FS/Non-Fed
	 2/01

	34.*  Finalize NEPA Document
	FS
	FS
	 6/01

	         Action Item:

          
	  Responsible for

Preparation
	 Responsible for

Costs
	Target

Date 

	35. Draft Exchange Agreement  
	 FS  
	FS
	 7/01

	 36.** Team Review (NEPA doc. & supporting docs.,

    Draft Decision, Appraisals and Review, draft

    Exchange Agreement, administrative review

     report and initial file material)
	NLAT


	FS
	 8/01

	37.    Issue Decision 
	FS (RO)
	FS
	 9/01

	38.    Publish Decision 
	FS
	FS
	 9/01

	39.*  Appeal Period
	FS
	FS
	11/01

	40.    Concurrence by Director of Lands 
	FS
	FS
	11/01

	41.    Execute Exchange Agreement
	Non-Fed/FS
	Non-Fed/FS
	12/01

	42.    Prepare 5400-10 (Digest)
	FS
	FS
	 1/02

	43.*  Submit to WO for Congressional Oversight
	FS, if applic.
	FS
	 1/02

	44.    Record Exchange Agreement and Update

         Title Commitments
	FS, if applic.
	Non-Fed/FS
	 1/02

	45.*  Prepare/Obtain Easements /Relinquishments

         for Special Use Permits     
	FS
	FS
	 1/02

	46.    Prepare Deed to Non-Federal Land; Patent

         Request/Exchange Deed to Federal Land
	FS
	FS
	 1/02

	47.    Request Preliminary Title Opinion
	FS
	FS
	 1/02

	48.    Provide Preliminary Title Opinion
	OGC
	OGC
	 2/02

	49.    Supplemental Certificate of Possession
	FS
	FS
	11/01

	50.*  Execute Easements/Relinquishment
	FS
	FS
	 4/02

	51.    Execute Deeds to Non-Federal Land
	Non-Fed 
	Non-Fed 
	 4/02

	52.    Deliver Deeds &/or Patent
	Non-Fed/FS
	Non-Fed/FS
	 4/02

	53.    Record Patent and All Deeds &/or Patent
	FS
	Non-Fed/FS
	 4/02

	54.    Return Deeds to Non-Federal Land

         with Title Insurance Policy
	Non-Fed 
	Non-Fed 
	 4/02

	55.    Final Certificate of Use and Consent
	FS
	FS
	 8/02

	56.    Return copies of recorded Patent/Deed to RO
	FS
	FS
	 8/02

	57.    Submit final 5400-10 (Digest) to WO
	FS
	FS
	 8/02

	58.    Request Final Title Opinion
	FS
	FS
	 8/02

	59.    Provide Final Title Opinion
	OGC
	OGC
	 9/02

	60.    Provide Water Rights Info for Filings
	FS
	FS
	 4/02

	61.    Post Status
	FS
	FS
	10/02

	62.    Close Case
	FS
	FS
	11/02


* if applicable/if needed

**Generally applies to ALL cases above $500,000 in Federal value as well as selected cases under the $500,000 threshold that involve significant issues or complexity.  Regions may request Team to

 review cases under $500,000 in value.

NLAT=National Land Adjustments Team

RO=Regional Director of Lands
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Executive Order 11990--Protection of wetlands
Source: The provisions of Executive Order 11990 of May 24, 1977, appear at 42 FR 26961, 3 CFR, 1977 Comp., p. 121, unless otherwise noted.

By virtue of the authority vested in me by the Constitution and statutes of the United States of America, and as President of the United States of America, in furtherance of the National Environmental Policy Act of 1969, as amended (42 U.S.C. 4321 et seq.), in order to avoid to the extent possible the long and short term adverse impacts associated with the destruction or modification of wetlands and to avoid direct or indirect support of new construction in wetlands wherever there is a practicable alternative, it is hereby ordered as follows:

Section 1. (a) Each agency shall provide leadership and shall take action to minimize the destruction, loss or degradation of wetlands, and to preserve and enhance the natural and beneficial values of wetlands in carrying out the agency's responsibilities for (1) acquiring, managing, and disposing of Federal lands and facilities; and (2) providing Federally undertaken, financed, or assisted construction and improvements; and (3) conducting Federal activities and programs affecting land use, including but not limited to water and related land resources planning, regulating, and licensing activities.
(b) This Order does not apply to the issuance by Federal agencies of permits, licenses, or allocations to private parties for activities involving wetlands on non-Federal property.

Sec. 2. (a) In furtherance of Section 101(b)(3) of the National Environmental Policy Act of 1969 (42 U.S.C. 4331(b)(3)) to improve and coordinate Federal plans, functions, programs and resources to the end that the Nation may attain the widest range of beneficial uses of the environment without degradation and risk to health or safety, each agency, to the extent permitted by law, shall avoid undertaking or providing assistance for new construction located in wetlands unless the head of the agency finds (1) that there is no practicable alternative to such construction, and (2) that the proposed action includes all practicable measures to minimize harm to wetlands which may result from such use. In making this finding the head of the agency may take into account economic, environmental and other pertinent factors.
(b) Each agency shall also provide opportunity for early public review of any plans or proposals for new construction in wetlands, in accordance with Section 2(b) of Executive Order No. 11514, as amended, including the development of procedures to accomplish this objective for Federal actions whose impact is not significant enough to require the preparation of an environmental impact statement under Section 102(2)(C) of the National Environmental Policy Act of 1969, as amended.

Sec. 3. Any requests for new authorizations or appropriations transmitted to the Office of Management and Budget shall indicate, if an action to be proposed will be located in wetlands, whether the proposed action is in accord with this Order.

Sec. 4. When Federally-owned wetlands or portions of wetlands are proposed for lease, easement, right-of-way or disposal to non-Federal public or private parties, the Federal agency shall (a) reference in the conveyance those uses that are restricted under identified Federal, State or local wetlands regulations; and (b) attach other appropriate restrictions to the uses of properties by the grantee or purchaser and any successor, except where prohibited by law; or (c) withhold such properties from disposal.

Sec. 5. In carrying out the activities described in Section 1 of this Order, each agency shall consider factors relevant to a proposal's effect on the survival and quality of the wetlands. Among these factors are:
(a) public health, safety, and welfare, including water supply, quality, recharge and discharge; pollution; flood and storm hazards; and sediment and erosion;
(b) maintenance of natural systems, including conservation and long term productivity of existing flora and fauna, species and habitat diversity and stability, hydrologic utility, fish, wildlife, timber, and food and fiber resources; and
(c) other uses of wetlands in the public interest, including recreational, scientific, and cultural uses.

Sec. 6. As allowed by law, agencies shall issue or amend their existing procedures in order to comply with this Order. To the extent possible, existing processes, such as those of the Council on Environmental Quality, shall be utilized to fulfill the requirements of this Order.

[Sec. 6 amended by Executive Order 12608 of Sept. 9, 1987, 52 FR 34617, 3 CFR, 1987 Comp., p. 245]

Sec. 7. As used in this Order:
(a) The term "agency" shall have the same meaning as the term "Executive agency" in Section 105 of Title 5 of the United States Code and shall include the military departments; the directives contained in this Order, however, are meant to apply only to those agencies which perform the activities described in Section 1 which are located in or affecting wetlands.
(b) The term "new construction" shall include draining, dredging, channelizing, filling, diking, impounding, and related activities and any structures or facilities begun or authorized after the effective date of this Order.
(c) The term "wetlands" means those areas that are inundated by surface or ground water with a frequency sufficient to support and under normal circumstances does or would support a prevalence of vegetative or aquatic life that requires saturated or seasonally saturated soil conditions for growth and reproduction. Wetlands generally include swamps, marshes, bogs, and similar areas such as sloughs, potholes, wet meadows, river overflows, mud flats, and natural ponds.

Sec. 8. This Order does not apply to projects presently under construction or to projects for which all of the funds have been appropriated through Fiscal Year 1977, or to projects and programs for which a draft or final environmental impact statement will be filed prior to October 1, 1977. The provisions of Section 2 of this Order shall be implemented by each agency not later than October 1, 1977.

Sec. 9. Nothing in this Order shall apply to assistance provided for emergency work, essential to save lives and protect property and public health and safety, performed pursuant to Sections 305 and 306 of the Disaster Relief Act of 1974 (88 Stat. 148, 42 U.S.C. 5145 and 5146).

Sec. 10. To the extent the provisions of Sections 2 and 5 of this Order are applicable to projects covered by Section 104(h) of the Housing and Community Development Act of 1974, as amended (88 Stat. 640, 42 U.S.C. 5304(h)), the responsibilities under those provisions may be assumed by the appropriate applicant, if the applicant has also assumed, with respect to such projects, all of the responsibilities for environmental review, decisionmaking, and action pursuant to the National Environmental Policy Act of 1969, as amended.
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             TITLE 33 - NAVIGATION AND NAVIGABLE WATERS

      CHAPTER II - CORPS OF ENGINEERS, DEPARTMENT OF THE ARMY

PART 323 - PERMITS FOR DISCHARGES OF DREDGED OR FILL MATERIAL INTO WATERS OF THE UNITED STATES

Sec.

323.1 General.

323.2 Definitions.

323.3 Discharges requiring permits.

323.4 Discharges not requiring permits.

323.5 Program transfer to States.

323.6 Special policies and procedures.

    Authority: 33 U.S.C. 1344.

    Source: 51 FR 41232, Nov. 13, 1986, unless otherwise noted.

Sec. 323.1  General.

    This regulation prescribes, in addition to the general policies of 

33 CFR part 320 and procedures of 33 CFR part 325, those special 

policies, practices, and procedures to be followed by the Corps of 

Engineers in connection with the review of applications for DA permits 

to authorize the discharge of dredged or fill material into waters of 

the United States pursuant to section 404 of the Clean Water Act (CWA) 

(33 U.S.C. 1344) (hereinafter referred to as section 404). (See 33 CFR 

320.2(g).) Certain discharges of dredged or fill material into waters of 

the United States are also regulated under other authorities of the 

Department of the Army. These include dams and dikes in navigable waters 

of the United States pursuant to section 9 of the Rivers and Harbors Act 

of 1899 (33 U.S.C. 401; see 33 CFR part 321) and certain structures or 

work in or affecting navigable waters of the United States pursuant to 

section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403; see 33 

CFR part 322). A DA permit will also be required under these additional 

authorities if they are applicable to activities involving discharges of 

dredged or fill material into waters of the United States. Applicants 

for DA permits under this part should refer to the other cited 

authorities and implementing regulations for these additional permit 

requirements to determine whether they also are applicable to their 

proposed activities.

Sec. 323.2  Definitions.

    For the purpose of this part, the following terms are defined:

    (a) The term waters of the United States and all other terms 

relating to the geographic scope of jurisdiction are defined at 33 CFR 

part 328.

    (b) The term lake means a standing body of open water that occurs in 

a natural depression fed by one or more streams from which a stream may 

flow, that occurs due to the widening or natural blockage or cutoff of a 

river or stream, or that occurs in an isolated natural depression that 

is not a part of a surface river or stream. The term also includes a 

standing body of open water created by artificially blocking or 

restricting the flow of a river, stream, or tidal area. As used in this 

regulation, the term does not include artificial lakes or ponds created 

by excavating and/or diking dry land to collect and retain water for 

such purposes as stock watering, irrigation, settling basins, cooling, 

or rice growing.

    (c) The term dredged material means material that is excavated or 

dredged from waters of the United States.

    (d)(1) Except as provided below in paragraph (d)(3), the term 

discharge of dredged material means any addition of dredged material 

into, including redeposit of dredged material other than incidential 

fallback within, the waters of the United States. The term includes, but 

is not limited to, the following:

    (i) The addition of dredged material to a specified discharge site 

located in waters of the United States;

    (ii) The runoff or overflow from a contained land or water disposal 

area; and

    (iii) Any addition, including redeposit other than incidential 

fallback, of dredged material, including excavated material, into waters 

of the United States which is incidental to any activity, including 

mechanized landclearing, ditching, channelization, or other excavation.

    (2)(i) The Corps and EPA regard the use of mechanized earth-moving 

equipment to conduct landclearing, ditching, channelization, in-stream 

mining or other earth-moving activity in waters of the United States as 

resulting in a discharge of dredged material unless project-specific 

evidence shows that the activity results in only incidental fallback. 

This paragraph (i) does
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not and is not intended to shift any burden in any administrative or 

judicial proceeding under the CWA.

    (ii) Incidental fallback is the redeposit of small volumes of 

dredged material that is incidental to excavation activity in waters of 

the United States when such material falls back to substantially the 

same place as the initial removal. Examples of incidental fallback 

include soil that is disturbed when dirt is shoveled and the back-spill 

that comes off a bucket when such small volume of soil or dirt falls 

into substantially the same place from which it was initially removed.

    (3) The term discharge of dredged material does not include the 

following:

    (i) Discharges of pollutants into waters of the United States 

resulting from the onshore subsequent processing of dredged material 

that is extracted for any commercial use (other than fill). These 

discharges are subject to section 402 of the Clean Water Act even though 

the extraction and deposit of such material may require a permit from 

the Corps or applicable State section 404 program.

    (ii) Activities that involve only the cutting or removing of 

vegetation above the ground (e.g., mowing, rotary cutting, and 

chainsawing) where the activity neither substantially disturbs the root 

system nor involves mechanized pushing, dragging, or other similar 

activities that redeposit excavated soil material.

    (iii) Incidental fallback.

    (4) Section 404 authorization is not required for the following:

    (i) Any incidental addition, including redeposit, of dredged 

material associated with any activity that does not have or would not 

have the effect of destroying or degrading an area of waters of the 

United States as defined in paragraphs (d)(5) and (d)(6) of this 

section; however, this exception does not apply to any person preparing 

to undertake mechanized landclearing, ditching, channelization and other 

excavation activity in a water of the United States, which would result 

in a redeposit of dredged material, unless the person demonstrates to 

the satisfaction of the Corps, or EPA as appropriate, prior to 

commencing the activity involving the discharge, that the activity would 

not have the effect of destroying or degrading any area of waters of the 

United States, as defined in paragraphs (d)(5) and (d)(6) of this 

section. The person proposing to undertake mechanized landclearing, 

ditching, channelization or other excavation activity bears the burden 

of demonstrating that such activity would not destroy or degrade any 

area of waters of the United States.

    (ii) Incidental movement of dredged material occurring during normal 

dredging operations, defined as dredging for navigation in navigable 

waters of the United States, as that term is defined in part 329 of this 

chapter, with proper authorization from the Congress and/or the Corps 

pursuant to part 322 of this Chapter; however, this exception is not 

applicable to dredging activities in wetlands, as that term is defined 

at section 328.3 of this Chapter.

    (iii) Certain discharges, such as those associated with normal 

farming, silviculture, and ranching activities, are not prohibited by or 

otherwise subject to regulation under section 404. See 33 CFR 323.4 for 

discharges that do not required permits.

    (5) For purposes of this section, an activity associated with a 

discharge of dredged material destroys an area of waters of the United 

States if it alters the area in such a way that it would no longer be a 

water of the United States.

    Note: Unauthorized discharges into waters of the United States do 

not eliminate Clean Water Act jurisdiction, even where such unauthorized 

discharges have the effect of destroying waters of the United States.

    (6) For purposes of this section, an activity associated with a 

discharge of dredged material degrades an area of waters of the United 

States if it has more than a de minimis (i.e., inconsequential) effect 

on the area by causing an identifiable individual or cumulative adverse 

effect on any aquatic function.

    (e)(1) Except as specified in paragraph (e)(3) of this section, the 

term fill material means material placed in waters of the United States 

where the material has the effect of:

    (i) Replacing any portion of a water of the United States with dry 

land; or

    (ii) Changing the bottom elevation of any portion of a water of the 

United States.
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    (2) Examples of such fill material include, but are not limited to: 

rock, sand, soil, clay, plastics, construction debris, wood chips, 

overburden from mining or other excavation activities, and materials 

used to create any structure or infrastructure in the waters of the 

United States.

    (3) The term fill material does not include trash or garbage.

    (f) The term discharge of fill material means the addition of fill 

material into waters of the United States. The term generally includes, 

without limitation, the following activities: Placement of fill that is 

necessary for the construction of any structure or infrastructure in a 

water of the United States; the building of any structure, 

infrastructure, or impoundment requiring rock, sand, dirt, or other 

material for its construction; site-development fills for recreational, 

industrial, commercial, residential, or other uses; causeways or road 

fills; dams and dikes; artificial islands; property protection and/or 

reclamation devices such as riprap, groins, seawalls, breakwaters, and 

revetments; beach nourishment; levees; fill for structures such as 

sewage treatment facilities, intake and outfall pipes associated with 

power plants and subaqueous utility lines; placement of fill material 

for construction or maintenance of any liner, berm, or other 

infrastructure associated with solid waste landfills; placement of 

overburden, slurry, or tailings or similar mining-related materials; and 

artificial reefs. The term does not include plowing, cultivating, 

seeding and harvesting for the production of food, fiber, and forest 

products (See Sec. 323.4 for the definition of these terms). 

See Sec. 323.3(c) concerning the regulation of the placement 

of pilings in waters of the United States.

    (g) The term individual permit means a Department of the Army 

authorization that is issued following a case-by-case evaluation of a 

specific project involving the proposed discharge(s) in accordance with 

the procedures of this part and 33 CFR part 325 and a determination that 

the proposed discharge is in the public interest pursuant to 33 CFR part 

320.

    (h) The term general permit means a Department of the Army 

authorization that is issued on a nationwide or regional basis for a 

category or categories of activities when:

    (1) Those activities are substantially similar in nature and cause 

only minimal individual and cumulative environmental impacts; or

    (2) The general permit would result in avoiding unnecessary 

duplication of regulatory control exercised by another Federal, State, 

or local agency provided it has been determined that the environmental 

consequences of the action are individually and cumulatively minimal. 

(See 33 CFR 325.2(e) and 33 CFR part 330.)

[51 FR 41232, Nov. 13, 1986, as amended at 58 FR 45035, Aug. 25, 1993; 

58 FR 48424, Sept. 15, 1993; 63 FR 25123, May 10, 1999; 66 FR 4574, Jan. 

17, 2001; 66 FR 10367, Feb. 15, 2001; 67 FR 31142, May 9, 2002]

Sec. 323.3  Discharges requiring permits.

    (a) General. Except as provided in Sec. 323.4 of this 

part, DA permits will be required for the discharge of dredged or fill 

material into waters of the United States. Certain discharges specified 

in 33 CFR part 330 are permitted by that regulation 

(``nationwide permits''). Other discharges 

may be authorized by district or division engineers on a regional basis 

(``regional permits''). If a discharge of 

dredged or fill material is not exempted by Sec. 323.4 of this 

part or permitted by 33 CFR part 330, an individual or regional section 

404 permit will be required for the discharge of dredged or fill 

material into waters of the United States.

    (b) Activities of Federal agencies. Discharges of dredged or fill 

material into waters of the United States done by or on behalf of any 

Federal agency, other than the Corps of Engineers (see 33 CFR 209.145), 

are subject to the authorization procedures of these regulations. 

Agreement for construction or engineering services performed for other 

agencies by the Corps of Engineers does not constitute authorization 

under the regulations. Division and district engineers will therefore 

advise Federal agencies and instrumentalities accordingly and cooperate 

to the fullest extent in expediting the processing of their 

applications.

    (c) Pilings. (1) Placement of pilings in waters of the United States 

constitutes
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a discharge of fill material and requires a section 404 permit when such 

placement has or would have the effect of a discharge of fill material. 

Examples of such activities that have the effect of a discharge of fill 

material include, but are not limited to, the following: Projects where 

the pilings are so closely spaced that sedimentation rates would be 

increased; projects in which the pilings themselves effectively would 

replace the bottom of a waterbody; projects involving the placement of 

pilings that would reduce the reach or impair the flow or circulation of 

waters of the United States; and projects involving the placement of 

pilings which would result in the adverse alteration or elimination of 

aquatic functions.

    (2) Placement of pilings in waters of the United States that does 

not have or would not have the effect of a discharge of fill material 

shall not require a section 404 permit. Placement of pilings for linear 

projects, such as bridges, elevated walkways, and powerline structures, 

generally does not have the effect of a discharge of fill material. 

Furthermore, placement of pilings in waters of the United States for 

piers, wharves, and an individual house on stilts generally does not 

have the effect of a discharge of fill material. All pilings, however, 

placed in the navigable waters of the United States, as that term is 

defined in part 329 of this chapter, require authorization under section 

10 of the Rivers and Harbors Act of 1899 (see part 322 of this chapter).

[51 FR 41232, Nov. 13, 1986, as amended at 58 FR 45036, Aug. 25, 1993]

Sec. 323.4  Discharges not requiring permits.

    (a) General. Except as specified in paragraphs (b) and (c) of this 

section, any discharge of dredged or fill material that may result from 

any of the following activities is not prohibited by or otherwise 

subject to regulation under section 404:

    (1)(i) Normal farming, silviculture and ranching activities such as 

plowing, seeding, cultivating, minor drainage, and harvesting for the 

production of food, fiber, and forest products, or upland soil and water 

conservation practices, as defined in paragraph (a)(1)(iii) of this 

section.

    (ii) To fall under this exemption, the activities specified in 

paragraph (a)(1)(i) of this section must be part of an established 

(i.e., on-going) farming, silviculture, or ranching operation and must 

be in accordance with definitions in Sec. 323.4(a)(1)(iii). 

Activities on areas lying fallow as part of a conventional rotational 

cycle are part of an established operation. Activities which bring an 

area into farming, silviculture, or ranching use are not part of an 

established operation. An operation ceases to be established when the 

area on which it was conducted has been coverted to another use or has 

lain idle so long that modifications to the hydrological regime are 

necessary to resume operations. If an activity takes place outside the 

waters of the United States, or if it does not involve a discharge, it 

does not need a section 404 permit, whether or not it is part of an 

established farming, silviculture, or ranching operation.

    (iii)(A) Cultivating means physical methods of soil treatment 

employed within established farming, ranching and silviculture lands on 

farm, ranch, or forest crops to aid and improve their growth, quality or 

yield.

    (B) Harvesting means physical measures employed directly upon farm, 

forest, or ranch crops within established agricultural and silvicultural 

lands to bring about their removal from farm, forest, or ranch land, but 

does not include the construction of farm, forest, or ranch roads.

    (C)(1) Minor Drainage means:

    (i) The discharge of dredged or fill material incidental to 

connecting upland drainage facilities to waters of the United States, 

adequate to effect the removal of excess soil moisture from upland 

croplands. (Construction and maintenance of upland (dryland) facilities, 

such as ditching and tiling, incidential to the planting, cultivating, 

protecting, or harvesting of crops, involve no discharge of dredged or 

fill material into waters of the United States, and as such never 

require a section 404 permit.);

    (ii) The discharge of dredged or fill material for the purpose of 

installing ditching or other such water control
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facilities incidental to planting, cultivating, protecting, or 

harvesting of rice, cranberries or other wetland crop species, where 

these activities and the discharge occur in waters of the United States 

which are in established use for such agricultural and silvicultural 

wetland crop production;

    (iii) The discharge of dredged or fill material for the purpose of 

manipulating the water levels of, or regulating the flow or distribution 

of water within, existing impoundments which have been constructed in 

accordance with applicable requirements of CWA, and which are in 

established use for the production of rice, cranberries, or other 

wetland crop species. (The provisions of paragraphs (a)(1)(iii)(C)(1) 

(ii) and (iii) of this section apply to areas that are in established 

use exclusively for wetland crop production as well as areas in 

established use for conventional wetland/non-wetland crop rotation 

(e.g., the rotations of rice and soybeans) where such rotation results 

in the cyclical or intermittent temporary dewatering of such areas.)

    (iv) The discharges of dredged or fill material incidental to the 

emergency removal of sandbars, gravel bars, or other similar blockages 

which are formed during flood flows or other events, where such 

blockages close or constrict previously existing drainageways and, if 

not promptly removed, would result in damage to or loss of existing 

crops or would impair or prevent the plowing, seeding, harvesting or 

cultivating of crops on land in established use for crop production. 

Such removal does not include enlarging or extending the dimensions of, 

or changing the bottom elevations of, the affected drainageway as it 

existed prior to the formation of the blockage. Removal must be 

accomplished within one year of discovery of such blockages in order to 

be eligible for exemption.

    (2) Minor drainage in waters of the U.S. is limited to drainage 

within areas that are part of an established farming or silviculture 

operation. It does not include drainage associated with the immediate or 

gradual conversion of a wetland to a non-wetland (e.g., wetland species 

to upland species not typically adapted to life in saturated soil 

conditions), or conversion from one wetland use to another (for example, 

silviculture to farming). In addition, minor drainage does not include 

the construction of any canal, ditch, dike or other waterway or 

structure which drains or otherwise significantly modifies a stream, 

lake, swamp, bog or any other wetland or aquatic area constituting 

waters of the United States. Any discharge of dredged or fill material 

into the waters of the United States incidental to the construction of 

any such structure or waterway requires a permit.

    (D) Plowing means all forms of primary tillage, including moldboard, 

chisel, or wide-blade plowing, discing, harrowing and similar physical 

means utilized on farm, forest or ranch land for the breaking up, 

cutting, turning over, or stirring of soil to prepare it for the 

planting of crops. The term does not include the redistribution of soil, 

rock, sand, or other surficial materials in a manner which changes any 

area of the waters of the United States to dry land. For example, the 

redistribution of surface materials by blading, grading, or other means 

to fill in wetland areas is not plowing. Rock crushing activities which 

result in the loss of natural drainage characteristics, the reduction of 

water storage and recharge capabilities, or the overburden of natural 

water filtration capacities do not constitute plowing. Plowing as 

described above will never involve a discharge of dredged or fill 

material.

    (E) Seeding means the sowing of seed and placement of seedlings to 

produce farm, ranch, or forest crops and includes the placement of soil 

beds for seeds or seedlings on established farm and forest lands.

    (2) Maintenance, including emergency reconstruction of recently 

damaged parts, of currently serviceable structures such as dikes, dams, 

levees, groins, riprap, breakwaters, causeways, bridge abutments or 

approaches, and transportation structures. Maintenance does not include 

any modification that changes the character, scope, or size of the 

original fill design. Emergency reconstruction must occur within a 

reasonable period of time after damage occurs in order to qualify for 

this exemption.
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    (3) Construction or maintenance of farm or stock ponds or irrigation 

ditches, or the maintenance (but not construction) of drainage ditches. 

Discharges associated with siphons, pumps, headgates, wingwalls, weirs, 

diversion structures, and such other facilities as are appurtenant and 

functionally related to irrigation ditches are included in this 

exemption.

    (4) Construction of temporary sedimentation basins on a construction 

site which does not include placement of fill material into waters of 

the U.S. The term ``construction site'' 

refers to any site involving the erection of buildings, roads, and other 

discrete structures and the installation of support facilities necessary 

for construction and utilization of such structures. The term also 

includes any other land areas which involve land-disturbing excavation 

activities, including quarrying or other mining activities, where an 

increase in the runoff of sediment is controlled through the use of 

temporary sedimentation basins.

    (5) Any activity with respect to which a State has an approved 

program under section 208(b)(4) of the CWA which meets the requirements 

of sections 208(b)(4) (B) and (C).

    (6) Construction or maintenance of farm roads, forest roads, or 

temporary roads for moving mining equipment, where such roads are 

constructed and maintained in accordance with best management practices 

(BMPs) to assure that flow and circulation patterns and chemical and 

biological characteristics of waters of the United States are not 

impaired, that the reach of the waters of the United States is not 

reduced, and that any adverse effect on the aquatic environment will be 

otherwise minimized. These BMPs which must be applied to satisfy this 

provision shall include those detailed BMPs described in the State's 

approved program description pursuant to the requirements of 40 CFR 

233.22(i), and shall also include the following baseline provisions:

    (i) Permanent roads (for farming or forestry activities), temporary 

access roads (for mining, forestry, or farm purposes) and skid trails 

(for logging) in waters of the U.S. shall be held to the minimum 

feasible number, width, and total length consistent with the purpose of 

specific farming, silvicultural or mining operations, and local 

topographic and climatic conditions;

    (ii) All roads, temporary or permanent, shall be located 

sufficiently far from streams or other water bodies (except for portions 

of such roads which must cross water bodies) to minimize discharges of 

dredged or fill material into waters of the U.S.;

    (iii) The road fill shall be bridged, culverted, or otherwise 

designed to prevent the restriction of expected flood flows;

    (iv) The fill shall be properly stabilized and maintained during and 

following construction to prevent erosion;

    (v) Discharges of dredged or fill material into waters of the United 

States to construct a road fill shall be made in a manner that minimizes 

the encroachment of trucks, tractors, bulldozers, or other heavy 

equipment within waters of the United States (including adjacent 

wetlands) that lie outside the lateral boundaries of the fill itself;

    (vi) In designing, constructing, and maintaining roads, vegetative 

disturbance in the waters of the U.S. shall be kept to a minimum;

    (vii) The design, construction and maintenance of the road crossing 

shall not disrupt the migration or other movement of those species of 

aquatic life inhabiting the water body;

    (viii) Borrow material shall be taken from upland sources whenever 

feasible;

    (ix) The discharge shall not take, or jeopardize the continued 

existence of, a threatened or endangered species as defined under the 

Endangered Species Act, or adversely modify or destroy the critical 

habitat of such species;

    (x) Discharges into breeding and nesting areas for migratory 

waterfowl, spawning areas, and wetlands shall be avoided if practical 

alternatives exist;

    (xi) The discharge shall not be located in the proximity of a public 

water supply intake;

    (xii) The discharge shall not occur in areas of concentrated 

shellfish production;

    (xiii) The discharge shall not occur in a component of the National 

Wild and Scenic River System;
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    (xiv) The discharge of material shall consist of suitable material 

free from toxic pollutants in toxic amounts; and

    (xv) All temporary fills shall be removed in their entirety and the 

area restored to its original elevation.

    (b) If any discharge of dredged or fill material resulting from the 

activities listed in paragraphs (a) (1) through (6) of this section 

contains any toxic pollutant listed under section 307 of the CWA such 

discharge shall be subject to any applicable toxic effluent standard or 

prohibition, and shall require a section 404 permit.

    (c) Any discharge of dredged or fill material into waters of the 

United States incidental to any of the activities identified in 

paragraphs (a) (1) through (6) of this section must have a permit if it 

is part of an activity whose purpose is to convert an area of the waters 

of the United States into a use to which it was not previously subject, 

where the flow or circulation of waters of the United States nay be 

impaired or the reach of such waters reduced. Where the proposed 

discharge will result in significant discernible alterations to flow or 

circulation, the presumption is that flow or circulation may be impaired 

by such alteration. For example, a permit will be required for the 

conversion of a cypress swamp to some other use or the conversion of a 

wetland from silvicultural to agricultural use when there is a discharge 

of dredged or fill material into waters of the United States in 

conjunction with construction of dikes, drainage ditches or other works 

or structures used to effect such conversion. A conversion of a section 

404 wetland to a non-wetland is a change in use of an area of waters of 

the United States. A discharge which elevates the bottom of waters of 

the United States without converting it to dry land does not thereby 

reduce the reach of, but may alter the flow or circulation of, waters of 

the United States.

    (d) Federal projects which qualify under the criteria contained in 

section 404(r) of the CWA are exempt from section 404 permit 

requirements, but may be subject to other State or Federal requirements.

Sec. 323.5  Program transfer to States.

    Section 404(h) of the CWA allows the Administrator of the 

Environmental Protection Agency (EPA) to transfer administration of the 

section 404 permit program for discharges into certain waters of the 

United States to qualified States. (The program cannot be transferred 

for those waters which are presently used, or are susceptible to use in 

their natural condition or by reasonable improvement as a means to 

transport interstate or foreign commerce shoreward to their ordinary 

high water mark, including all waters which are subject to the ebb and 

flow of the tide shoreward to the high tide line, including wetlands 

adjacent thereto). See 40 CFR parts 233 and 124 for procedural 

regulations for transferring section 404 programs to States. Once a 

State's 404 program is approved and in effect, the Corps of Engineers 

will suspend processing of section 404 applications in the applicable 

waters and will transfer pending applications to the State agency 

responsible for administering the program. District engineers will 

assist EPA and the States in any way practicable to effect transfer and 

will develop appropriate procedures to ensure orderly and expeditious 

transfer.

Sec. 323.6  Special policies and procedures.

    (a) The Secretary of the Army has delegated to the Chief of 

Engineers the authority to issue or deny section 404 permits. The 

district engineer will review applications for permits for the discharge 

of dredged or fill material into waters of the United States in 

accordance with guidelines promulgated by the Administrator, EPA, under 

authority of section 404(b)(1) of the CWA. (see 40 CFR part 230.) 

Subject to consideration of any economic impact on navigation and 

anchorage pursuant to section 404(b)(2), a permit will be denied if the 

discharge that would be authorized by such a permit would not comply 

with the 404(b)(1) guidelines. If the district engineer determines that 

the proposed discharge would comply with the 404(b)(1) guidelines, he 

will grant the permit unless issuance would be contrary to the public 

interest.

    (b) The Corps will not issue a permit where the regional 

administrator of
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EPA has notified the district engineer and applicant in writing pursuant 

to 40 CFR 231.3(a)(1) that he intends to issue a public notice of a 

proposed determination to prohibit or withdraw the specification, or to 

deny, restrict or withdraw the use for specification, of any defined 

area as a disposal site in accordance with section 404(c) of the Clean 

Water Act. However the Corps will continue to complete the 

administrative processing of the application while the section 404(c) 

procedures are underway including completion of final coordination with 

EPA under 33 CFR part 325.
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